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Abstract

Intellectual Property in its dimension of rightsofction and rights enforcement represents for
governments a valuable trade policy tool that edur protection of domestic markets from foreign
competition as well as for promotion of intelledtymoperty right owners in their expansion on
foreign markets. Use of regulation for intellectpabperty protection and enforcement is, however,
limited by international systems and agreements ghauld be respected and implemented into the
national legislations. While respecting these kmihe governments developed a whole range of IPRs
activities in order to pursue their interests. ThEeropean Union is a good example, how the
intellectual property has been converted into angfrinstrument for support of the EU Trade Policy
goals and of European intellectual property owiregdobal business.
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I ntroduction

Trade policy belongs to governmental policies tigfowhich governments influence their economies
in line with their interest in all range of fieldapt only economic, but also social, environmental,
cultural, etc. areas.Within trade policy, two majpals are generally recognized: protection of
domestic markets and promotion of expansion of dimeubject on foreign markets. Historically,
decisions on trade policy regulation belonged to@@mous decisions of governments, but nowadays,
since the General Agreement on Trade and Tariffs signed in 1947 and the multilateral trading
system developed under the World Trade Organizatimvailing role in this regulation is reserved to
contractual outcomes and international systemsghatild be respected as governments are part of
them or/and signed respective agreements. In omereflect governmental interests, different
regulatory trade measures are used, but only withim internationally agreed systems. The
international framework thus limits use of traddigotools, as traditional custom tariffs and qumta
but also antidumping and countervailing duties,cekgubsidies, technical and sanitary restrictions
and other nontrade barriers. Intellectual propeeipongs to areas where links to the trade poliey ar
not evident at the first glance. IPRs have, howexdruge potential and business impacts and become

an important part of the trade policy namely in @leping countries. The goal of the article is to
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overview what is international framework for usinigtellectual property as autonomous and

contractual trade policy tool and to overview tiedds in which the EU deals with IPRs.
1. International Systemson Intellectual Property Rights

The international community recognizes an imporaoicintellectual property rights (IPRs) since the
Paris Convention for the Protection of IntellectBabperty has been signed in 1883. Since then, the
international system of protection of IPRs has beminly concentrated under the umbrella of the
International Bureau and lately under World Intetilal Property Organization (WIPQO). In 1994, by
signing the World Trade Organization (WTQO) agreetmethat included the agreement on Trade
Related Intellectual Property Rights Aspects (TRJRBe IPRs have been internationally recognized
as trade policy tools. IPRs are widely exploited dowernments in order to pursue their interests
within globalized business environment at autonanand contractual basis. Trade related aspects
consist in following main features of intellectymbperty rights (IPRs): the owner of IPRs can ratjue

a payment for use of his right that compensaténivisstment; IPRs have competition aspects, as they
allow the owner to step out of the range of otlredpcers while providing a very strong distant mark
IPRs are also a part of marketing and if corregptiitected, they do not allow others to use the same
similar ideas in promotion; an owner of protectB® Ihas a possibility to prevent unauthorized use of
outcomes of his creative activities, IPRs are alliaassets when financing is considered that is
important namely for small and medium sized enteegr start-ups, spin-offs; IPRs represent a certai

guarantee for consumers as for the quality andysafgoroducts.

IPRs protection and enforcement are also a craceitivefor innovations,technological development
and foreign direct investment; it opens market farious modes of market entrance for business

operators and, as a consequence,it strengthenssttvgmess of the country.

Trade related aspects of IPRs are to be recogtiwedgh legal impacts within two levels. The level
that is already regulated quite in depth by inteomal agreements concerns protection of IPRs and
harmonization of procedures that lead to the ptatecthe level that is of vital importance for
business, has been included into the internatigystems only in the end of the twentieth century an

concerns enforcement of IPRs.

International systems that deal with IPRs are bamedlifferent types of agreements among or
between governments. The multilateral frameworkstablished by the World Intellectual Property
Organization agreements and by the TRIPS agreeafethe World Trade Organization. While the

WIPO multilateral agreements deal exclusively witbtection of IPRs, the WTO TRIPS agreement
has brought for the first timeat the internatiof@el also the issue of IPRs enforcement and
confirmed the need not only for a protection, bisoaor an effective enforcement of IPRs, as a

prerequisite for a fair and free trade (Stoll, S&bpf 2006).
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The WIPO agreements are created in the interndtieméaronment a basis of certain standards of
protection of copyright and related rights and oflustrial property rights. They aim also at
harmonization of procedures of IPRs registratiod arctlude agreements that allow registration of

IPRs through international applications of invensiptrademarks and geographical indications.

The WTO TRIPS agreement refers to selected padsasicles of the WIPO agreements and sets
minimum standards for protection of following IPRategories: copyright and neighboring right,
patents, utility models, trademarks, geographiadications, lay-out design of integrated circuits,
undisclosed information, secrets and know how. tbvjgles also minimum standards for

administrative and criminal procedures of IPRs sségment.

Except of the WIPO and WTO, other international amigations, intergovernmental as well as
nongovernmental, are involved into the IPRs arahthry contribute to the establishment and fine
tuning of the international environment of IPRstpation and enforcement, namely through opening
discussions on various IPR issues and their impdwsOrganization for Economic Cooperation and
Development (OECD), for example, discusses IPR#imvivarious bodies, in relation to trade,
industry, environment, consumer protection andrsthehe World Health Organization touches IPRs
when discussing public health issues. IPRs are alquart of activities of the World Customs
Organization as the IPRs enforcement on the baaidéncluded into the customs and administrative
procedures related to the good exportation and iitagon. United Nations Conference on Trade and
Development analysis IPRs protection and enforcémational systems in order to lead developing
countries to an effective implementation of the Flagreement and to assist them to overcome
obstacles of it. The nongovernmental organizatioierhational Chamber of Commerce identifies
weakness in IPRs regulationin various nationalslegions and practices that negatively influence

business, and publish its analyses.

Within the international IPRs systems, some coesdtmegotiated in a period of 2006 — 2010 a
plurilateral agreement on stronger enforcement opydght —the Anti-Counterfeiting Trade
Agreement (ACTA). The agreement, even if signed,ndit come in force, as it awoke concerns of the
civil society, various non-governmental associaiand business and has been rejected by the
European Parliament namely for unclear impactdersociety (EP 2011). The goal of the Agreement
was to set up a basis for an effective combat agairoliferation of IPRs infringement in individual
countries and also in extension on exportatiorexert and transfer of goods through the territorie
of the signatories (EC 2010a, ¢@tova 2010b). ACTA should have ensured a high leskel

enforcement by participating countries, limited timarket for counterfeit goods and strengthened

1Australia, Canada, EU, Japan, South Korea, Mexico, Morocco, New Zealand, Singapore, Switzerland, USA
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protection for copyright and trademarked goods pratiucts with geographical indications (WTO
2011c).

2. Bilateral agreementson | PRs protection

International systems on IPRs are composed aldul&teral agreements. Bilateral agreements could
deal with the IPRs protection as such, but the safghese agreements is usually limited only te on

category of IPRs: geographical indications.

These agreements are extended namely in Europ€Zdwh Republic, for example, protects — based
on the bilateral agreement — geographical indioatioom Switzerland, Spain, Portugal and France. In
return, these countries protect the Czech geograpimdications that are listed in the annexeshef t
agreement. In 2014, the bilateral agreement abmiegtion of geographical indications has been
concluded between the European Union and Chinapfidject is known as 10+10 project: it is a basis
for the protection of Chinese geographical indmadi - names as Pinggu Da Tao for peaches,
Yancheng Long Xia for crayfishes, Zhenjiang Xiang f©r rice vinegar, Dongshan Bai Lu Sun for
asparagus, Jinxiang Da Suan for garlic, Longjing @r tea, Guanxi Mi You for honey pomelo,
Shaanxi ping guo for apples, Lixian Ma Shan Yaoyfmm and Longkou Fen Si for vermicelli/noodles.
These Chinese geographical indications are inclitecthe EU register for agricultural geographical
indications. On the other hand, EU geographicakatibns are protected from copying or other non-
legitimate use in China mainland. The selected Blles are cheeses Compté (France), Grana Padano
(Italy), Roquefort (France), West Country Farmhowdeeddar (UK), White Stilton Cheese/Blue
Stilton Cheese, followed by ham Prosciutto di Pafitay), olive oil Priego de Cérdoba and Sierra
Magina (both Spain), dried fruit Prunneaux d"Ageleuits (France) and salmon Scotish Farmed
Salmon (UK).

IPRs represent very often also a part of prefembitade agreements. Namely developed countries
have an interest to protect IPRs also through rttasner, even if sometimes the articles concerned
confirm only the international commitments of bqiharties that issue from their membership in
international organizations and agreements (narttedyWTO — TRIPS agreement and the WIPO
agreements). Such a confirmation brings certaiellef certainty into mutual (trade) relations, ltut
does not provide any mutual preferences withingmtidn or enforcement of IPRs, as it is the case of
merchandise or services trade in such kind of ageets. Reason is to be found in the set of WTO
provisions: if the good and service trade is exefnpin the Most Favored Nation clause for the
preferential trade agreements, such an exceptinatiapplicable for IPRs as it is not included itite
TRIPS agreement. It means that any commitment fterpreferential trade agreement on IPRs that
goes beyond the TRIPS agreement should be extéoddidother WTO members.

3. Protection of European IPRsin third countries
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The enhanced IPRs protection and namely the efteetiforcement of this protection establish at the
third markets more stable, reliable, transparedtsature business environment that is a conditon f
extended market access for goods, services andtmeat. The parts devoted to the IPRs enforcement
reflect the pressure from business for achievirghdai predictability, transparency and security at
target markets, as the business is threatenedsbgdaaused by IPRs infringement and counterfeiting
by loss of exclusivity, by loss of markets and bgd of the credibility in consumers” eyes. Non-
existence of IPRs protection and enforcement cdddome an obstacle for market entry that
undermines development of investment and businetgitees. The effective enforcement, on the
other hand, stimulates positive impacts of markgnmess in areas of economic growth, advantages
for consumers and new jobs establishment. By thees& strengthens competitiveness of business

subjects in knowledge economies.

Preferential trade agreements represent an opjtgrtimn strengthen the EU IPRs protection and
enforcement abroad and at the same, they are ighiagl another international system. These
agreements deal not only with goods and servicehamge, but often with investment rules,
regulatory issues, etc. A part is of these agre&sreme devoted to IPRs, however, it does not usuall
provide anything more than a list of geographicali¢ations for mutual protection, sometimes a
commitment to protects undisclosed information inspecific way and sometimes also a
supplementary protection beyond 20 years for pheeotécal patents.For all other categories,
contracting parties limit themselves to referringthe provisions of the TRIPS agreement. Namely
developing countries are quite reluctant to accapt new obligation beyond TRIPS for IPRs
protection and enforcement. The reason is the @in of the Most Favored Nation clause, as the
TRIPS agreement, on the contrary from the GATT @AITS agreements, does not provide any
exception from it. It would mean that if two couas agree in the bilateral agreement about longer o
stronger IPRs protection, such protection shouldéeoted to all other third countries. In the free
trade agreements is thus feasible to list geogecaplmames that the partner will protect from non-
legitimate use at his territory, but it is not pbts to extend, for example, the registration petrior
trademarks from the partner country only — suchigmtoon should be extended to all other WTO
members under the Most Favored Nation clause.Sopgpiry protection for pharmaceutical
products is usually agreed between two partners wheady such an extended protection
implemented, other partners refuse and it is natbgiole that any of them would agree on
implementation of such TRIPS+ provision. As for tnadisclosed information, it is quite rare that a
developing country on pressure except any conaetemitment as such commitment could limit
access of generic pharmaceutical producers tarnfasmation and block the generic production for

several years.

’Although the TRIPS agreement provides for an oliigato protect undisclosed information, it does state
the period of protection (information that the IIBRner compulsory provide for the state in orderetteive a
marketing approval for pharmaceuticals or for clenproductions for agriculture).
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The EU started to carry intellectual property rigtitrough bilateral preferential trade agreemerds t
are negotiated within the EU agenda Global Europeaanew generation of agreements. New
generation comprises - outside of customs tariffslso other areas, for example non-tariff and
administrative barriers for goods, services ancstwment, governmental procurement, protection of
innovation, sustainable development, labor stargjgmbtection of environment, etc., including IPRs
protection and enforcement (Manger, 2009). The gesalto harmonize IPRs protection and

enforcement at markets of the important EU’s traaigners at the level that is ensured in the EU.

As examples of the EU Free Trade Agreements twberh follows: one with country that supports a
strong protection and enforcement of IPRs, amdsistry is also research oriented, the other withou
such an interest. EU- South Korea preferentialetragreement has been approved by the European
Parliament as the first trade agreement under tlsboh Treaty, is in force since 2012 being
provisionally applied since July 2011. It contastsong IPRs provisions (8bova 2010a). Both
partners were interested in strengthening the namsanctions on IPRs infringement, namely on
internet. The agreement encompasses reciprocatqbiant of copyrights and neighboring rights,
trademarks for good and services, design, topograplintegrated circuits, Gls, protection of plant

varieties and boarder measures (Ermert 2011)

The most important provisions are the extensiothefpatent protection period for pharmaceuticals
and protection of so called non disclosed inforomatiwhat reflects the EU main interests. The
mentioned protection, Supplementary Protectionifzte that extends the 20 years of general patent
protection for another 5 or 5 and half, is a pdrthe EU legislation and it compensates owners of
pharmaceuticals patents for the long time needeabtain marketing approval for their product. It
extends the patent monopoly and enhances a piibfitadf finances invested into the research. In
addition, also in accordance with the EU legislatiprotection of 10 years is introduced for non-
disclosed information (data exclusivity, usuallysults of clinical trials) that is requested by
governmental institutions as a basis for the margedpproval —in the period of protection, thestada
cannot be used by generic pharmaceutical industfiee agreement comprehends also the same
provisions that were embedded into the ACTA agregnas EU and South Korea were negotiators of
it. It deals with criminal prosecution for IPRsrimgement at internet and also with such delinquenc
as crime of “aiding and abetting” copyright anddemark infringement on a commercial scale, covers
broadcasters right to prohibit further dissemirmatio the public for free and includes searches and
seizures of goods at boarders upon request of hglders. From the perspective of IPRs the
agreement on free trade opens the Korean marketestatblished more favorable conditions for

European exportation and investment. As explaitede, Korea - based on the

The second example provides IPRs protection amat@rhent as a subject to the negotiations on free

trade agreement between the EU and India. Thesgiatgns were launched in 2006 as a part of the
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strategy Global Europe. According to several aredyshe benefits for the EU would reach in short
run €4,4bn and for India €4.9bn (EC 2009). Theedédhce will be balanced by a more stable business
environment in India, including the IPRs. The IHRportance is stressed in the chapter of the EU-
India Report: Intellectual Property and Geographiicdications. The reference of Gls witnesses how
important they are for European exporters — it pscfically also recognized that “geographical
indications constituted a potentially important tpar bilateral trade and should be covered in any
possible bilateral agreement. Both the EU and Irati@ committed to the reinforcement of Gl
protection as part of the DDA negotiations. Bilatis, the protection of Gls on others' each markets
would be enhanced by the negotiation of an agreemernGls.” (EC 2006). In the Report, IPRs
enforcement is mentioned only generally, even i ibne of the weakest points of the Indian IPRs
legislation. India, accordingly with other develogicountries is reluctant to negotiations on itnit
the bilateral trade agreement. These countriegipneit to continue in negotiations if the committnen
on stronger IPRs enforcement is a part of it, degpie possible impact that lies in preservatiothef
current market access under the General SystemedérBnces that is unilaterally decided and less
advantageous than reciprocal preferences. It isgile that IPRs enforcement will not be a parhef t
free trade agreement. The above mentioned conalusia function of the EU and India positions
within the multilateral trading system and theade policies. The EU and India share same interests
and perspectives as for the enhancement of thé déwgls protection for all products. Both partners
are members of the WTO Gls Friends Group — an imfbrgroup of countries that has been initiated
by Switzerland and Czech Republic in 1997 and pasues ,equality” for all Gls into the mandate
for negotiations. Until now these initiative was saccessful and prospects for it are not opticisti

is why the enhanced Gls protection would enablerétect Indian Gls as Basmati or Darjeeling at the
EU market, and European Gls for cheeses (for examphuefort) or beers (for example Budweiser
beer) would find similar protection at Indian matkéhe importance of the enhanced Gls protection
lies not only in the protection from misuse by Etlrdian producers, but namely from importation to
the EU and India from third countries where theds &e used (for example, Basmati rice or beer

Budweiser, both produced in the USA, are exporeti¢ EU and Indian markets).

Despite same interests of the EU and India in @Gdsegtion and in biodiversity, other IPRs fields in
the negotiations reveal to be a problem, namelg datlusivity and extension of the patent protectio
for pharmaceuticals. If non-disclosed informatisnnot protected, it opens space for production of
generic medicines sooner than the costs of researdhesting are redeemed to the originator. Data
exclusivity issue is supported by the researchntet European pharmaceutical industry and by the
Indian association of pharmaceutical producers if@®als Holmes, Robinson 2007). It is promoted
also by the European generic industry that hasespact a 10 year protection of non-disclosed
information, while its competitor, Indian generiedustry, does not face such a condition. Indian

government is not willing to accept the data exgitisrequirements, as it would influence negatyel
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production and namely exportation of generic medisi As a consequence of the MFN clause, data
exclusivity should be extended all WTO membersluiong the USA and Switzerland. Officially the
Indian governments argues that such a step wowe $@vere impacts on access of poor people from
developing countries to affordable medicines arat thhe EU interest is in contradiction to the
resolution of the European Parliament on TRIPSexgsent and access to (EP 2007). The patent term
extension mechanism, referred as Supplementargd®iat Certificate, has been also negotiated with
India. As India rejected the mentioned requiremt®,EU does not further pursue the supplementary
protection. IPRs issues are not closed. Exceptlsf iodiversity, patents and data exclusivity éer
exist some signals that India could request primeadf traditional knowledge in relation to some
products. Traditional knowledge is a IPRs catedbay is not yet fully identified and mechanism for

the protection does not exist, even if it is disaasin the WIPO.

4. |IPRsintheEU

The EU is considered to be one of the most actiitmiors of IPRs protection and enforcement at all
markets (EC 2010b). A legal basis for it is proddsy the Lisbon Treaty that further confirmed its
importance and considers intellectual property dradpects as exclusive competences of the EU
Common Commercial Policy (8bova 2013). This amendment, together with the geanin
institutional framework of commercial policy reiméed the position of the European Commission in
the IPR field and submitted the area to the adiyeervision of the European Parliament. Common
principles of the EU trade policy also for tradkated aspects of intellectual property are setritick

207 of the Lisbon Treaty. The Lisbon Treaty limitedmber of competency issues and shifted the
IPRs to the areas submitted to the qualified migjadiecisions. External competences have been
complemented by internal ones (Woolcock 2008). Byng IPRs regulation, the EU protects
authorized IPRs owners according to the natiorgdttnent principle, it means in the same way
without distinguishing IPRs according to their ctoyrof origin. Through effective IPRs enforcement
protects the EU internal market from unfair comjpmti IPRs are used also in expansion support
through international negotiations on IPRs andubtorespective trade disputes. Related to IPRs are
also the EU activities in eliminations of barridrs third countries and effective enforcement of

European IPRs abroad.

The enhanced level of IPRs protection and enforognses one of the EU’s main goals within the
common commercial policy, is embedded into the geam Strategy 2020 (in the part Trade, Growth
and World Affairs) as the key component, It iseefed namely in EU initiatives at multilateral Isasi
as multilateral changes and new provisions on lW&dd ensure the highest level of transparency and

are the most stable groundwork for bilateral negmins.
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IPRs are part of the whole range of other EU gjiatdocuments that are for example represented-
except of the mentioned European Strategy 2020 ddmyuments: Global Europe, Digital Agenda,
Single Market Act | and Il, Single Market for Intettual Property Rights, Trade, Growth and
Development, European Anti-Counterfeiting and Am&éipy plan, Strategy for the Enforcement of
Intellectual Property Rights in Third Countriesduistrial property rights strategy for Europe, Lisbo
strategy for growth and jobs.

If we overview activities of the European Commissand its Directorates, we recognize IPRs related
activities within very many bodies: TRADE (Commoror@mercial Policy), AGRI (Agriculture
Policy), MARKT (Internal Market), RTD (Research arbevelopment), ENTR(Industry and
Enterprises), DEVCO (Development and CooperatiohXUD (Tax and Customs Union). All these

bodies have to deal with IPRs from respective partypes in using IPRs for achieving their goals.

In the EU, IPRs could be protected by different svapd with a different territorial impact. Each IPR
finds its protection through national legislatidhirdividual EU Member States. In this case, thR IP
concerned is protected and thus could be enforoBdim the country where the registration has been
declared. The IPR owners have also a possibilitggister their rights within all EU Member States,
through communitary procedures. Communitary praiads applicable for trademarks (Communitary
Trademark), design (Communitary Registred Desigignt varieties and geographical indications.
Such a protection is under final procedural stégs far patents — European patent with unitaryaffe
Communitary protection is more complex than théomat ones, on the other hand, the IPR receives
protection in all 28 EU countries by one applicati®ince the EU became a legal person (Lisbon
treaty), it became also a member of internatioegistration systems administered by WIPO and
applications for IPR registration in the EU coulel tabled also through the international procedure,

together with application for protection in otheuatries.

Effective enforcement of European IPRs is conggsthboarder measures legislation that should not
allow any entry of goods with copied IPRs into h@opean internal market and the internal markets
measures within which involved institutions cooperen order to recognize and block any activity

leading to IPR infringement.

The consideration of IPRs with emphasis on enfoesgrhas been underlined in the Strategy for the
Enforcement of IPRs in Third Countries of 2005. TSteategy has been reviewed in 2011 based on
comments from stakeholders (EC 2010c) and it ie alsubject to the EU regulation (JO 2005).
European Commission also monitors infringement ofogean IPRs at foreign markets within the
Market Access Strategy - concrete cases listedrdicgpto category are at public disposal in Market
Access Database (EC 2013).
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In order to pursue its trade policy interests iirdthcountries, it means to protect and enforced
European IPRs at third markets,the EU monitors w@ogely all cases of IPRs infringement of
European IPRs and identifies countries with prolslémprotection of IPRs(priority countries) and

maintains with them a dialog about them. In ordesupport the mentioned initiative, the EU launched

similar projects together with like-minded coungtie

From the EU perspective, it is very important ttheg existing international agreements are correctly
implemented in all countries, which have signedrttend that the commitments are reliable. As the
developing countries very often do not have cajscfor such implementation, the EU established a
program of capacity building that would contribute it. At the same, the EU is very active in

multilateral negotiations on IPRs and initiated ateagions on strengthening the IPRs enforcement in

the WTO and negotiations on a new internationadexgrent on IPRs enforcement inWIPO.
Conclusion

Intellectual property rights protectionand enfore@tare very important trade policy tools that has
been recognized also through the WTO/TRIPS agreent@mvernments use this tool in order to
pursue their trade policy goals — to protect teimestic markets, to increase competition, to ptemo
exportation, to promote incoming and outgoing fgnedirect investment, etc. In using IPRs as trade
policy tools, the international rules and limit¢addished by international agreements have to be
respected. The international systems of IPRs ptioteand enforcement are composed of the WTO
and WIPO agreements, by activities of these anerothternational organizations, by bilateral
agreements on IPRs and preferential trade agresnighty are composed of the IPRs field. Among
the countries that use the IPRs in establishingnkeas environment in a very effective way belongs
the European Union. Its preferential trade agre¢snare examples of the extent of IPRs protection
and enforcement that could be embedded into thgieements based on negotiation position of the
partner country and on its own system of IPRs ptae and enforcement. The EU implements IPRs
also into the protection of the internal marketotlgh boarder measures and through activities of
relevant institutions. It also monitor the Europd@Rs protection and enforcement in third counjries
entering into negotiations with those who have [gais in this area, or helping those less developed

to establish and implement effective IPRs system.
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